SMITHSONIAN INSTITUTION
RIGHTS-IN-DATA CLAUSE

As used herein, the term “Subject Data” includes, but is not limited to, literary works; musical
works, including any accompanying words; dramatic works, including any accompanying music;
pantomimes and choreographic works; pictorial, graphic and sculptural works; motion pictures
and other audiovisual works; sound recordings; and architectural works, as each of those terms
are used and defined by the Copyright Act of the United States (17 USCS §101, et. seq.) (the
“Copyright Act”) and works of any similar nature (whether or not copyrighted) which are
included in the material to be delivered under this contract.

(a) Work for Hire. All Subject Data first produced, composed, or created in the
performance of this contract, where such Subject Data consists of a work: (i) specially ordered or
commissioned for use as a contribution to a collective work; (ii) as part of a motion picture or
other audiovisual work; (iii) as a translation; (iv) as a supplementary work; (v) as a compilation;
(vi) as an instructional text; (vii) as a test; (viii) as answer material for a test; or (ix) as an atlas,
as each of those terms are used and defined by the Copyright Act, shall be considered a “work
made for hire,” as that term is defined under the Copyright Act. The copyright to such Subject
Data shall be the exclusive property of Smithsonian and may be registered by the Smithsonian
Institution in its own name.

(b) Other Copyrightable Works. All Subject Data first produced in the performance
of this contract, where such Subject Data consists of copyrightable materials that do not fall
within the enumerated categories for work for hire, shall become the property of Smithsonian.
Contractor hereby transfers to Smithsonian full legal title and all right, title, and interest in the
copyright to all such Subject Data, including without limitation, all preliminary renditions of the
Subject Data whether or not such renditions are actually delivered to Smithsonian. The
copyright to such Subject Data shall be the exclusive property of Smithsonian and may be
registered by the Smithsonian Institution in its own name.

(©) Except as specified herein, no Subject Data first produced in the performance of
this Agreement may be published or reproduced by Contractor in whole or in part, in any manner
or form, without Smithsonian’s prior written consent. Contractor agrees that no right at common
law or in equity shall be asserted, and no claim to copyright by statute shall be established by
Contractor in any such Subject Data without Smithsonian’s prior written consent. Contractor
shall secure Smithsonian’s legal title and interests in and to all Subject Data that is produced for
Contractor by third parties pursuant to this Agreement.

(d) License for Other Subject Data. Excluding the Subject Data which Smithsonian
owns or has already obtained a license for, Contractor hereby grants to Smithsonian a royalty-
free, non-exclusive, perpetual, and irrevocable license in all copyrighted or copyrightable Subject
Data not first produced, composed, or created in the performance of this Agreement, but which is
incorporated in the material furnished under this Agreement. Such license includes, without
limitation, the rights to reproduce, publish, translate, broadcast, transmit, distribute, exploit,
display, use, sell, and/or dispose of such Subject Data in any manner, and to authorize others to
do so. In the event that Contractor does not have the right to grant such a license with respect to
any such Subject Data, Contractor shall immediately notify the Smithsonian of this fact and
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obtain Smithsonian’s prior written permission to incorporate such Subject Data in the work.
Without this notification, Smithsonian will be acting in reliance on this contract and will
presume that it possesses all necessary rights and is free to make whatever use of the Subject
Data that Smithsonian determines is in its best interests.

(e) The Contractor hereby warrants that the Subject Data delivered to Smithsonian
pursuant to this contract does not infringe statutory copyrights or common law literary rights of
Contractor or others and contains no matter libelous or otherwise unlawful. Contractor agrees to
indemnify the Smithsonian Institution, its Board of Regents, officers, agents, and employees
against any liability, including costs and expenses, for: (i) violations of copyright or any other
property rights arising out of the use, reproduction, or disposition of any Subject Data furnished
under this contract; or (ii) based upon any libelous or other unlawful matter contained in said
Subject Data.

® The Contractor agrees to report in writing to the Smithsonian Office of the
General Counsel, promptly and in reasonable detail, any notice or claims of copyright
infringement received by Contractor with respect to any Subject Data or other material delivered
under this contract.
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